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PART A:
JUDICIAL INDEPENDENCE IN CONTEXT

Itis the role of judicial officers, lawyers, and civil society to resist and undo judicial
capture.

The Basic Principles on the Independence of the Judiciary' provide that it is the duty of
government and its institutions to respect and promote the independence of the Judiciary
and further note that a competent, independent, and impartial Judiciary is essential to
upholding the Constitution and the rule of law.?

1 Article 1 The United Nations Basic Principles on the Independdrtbe dudiciary of 1985 (hereafter the UN
Basics Principles on the Independence of the Judiciary) availablat
https://www.ohchr.org/EN/Professionallnterest/Pages/IndependenceJudiciarx.agaccessed 12 February
2021).

2 Declaration of the High-Level Meeting of the General Assemblth® Rule of Law at the National and
International LevelResolution of the General Assembly (24 September 28A25ession A/RES/67/1 available
at https://undocs.org/A/RES/67/1accessed 12 February 2021).
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1. BACKGROUND

After a series of regional advocacy missions?, research products* and solidarity campaigns
Saimed at addressing challenges faced by the judiciary in SADC, the SADC Lawyers
Association came to the realisation that there is need for the legal profession to
institutionalise its advocacy to promote judicial independence and impartiality. There has
been an acute escalation of attacks on the independence of the judiciary by the Executive
arm of the state. This warrants grave concern on the part of the SADC Lawyers’ Association.
The SADC Lawyers' Association also realises that it is the traditional role of the legal
profession to support independence of the judiciary. This is not done through only reacting
to perceived challenges that manifest in the quest to maintain judicial independence, but
through proactive advocacy and engagement to improve existing practices and challenge
policies that are no longer adequate to guarantee judicial independence and impartiality.
Key amongst these approaches will be to encourage development of quality legal
professionals under strong and independent bar Associations to provide a strong foundation

for building resilient judiciaries in SADC.

SADC-LA accordingly set out to institutionalise systemic, coordinated regional action to
promote independence of the the judiciary. The first step has been to conduct this here
presented detailed research to establish the state of the independence and impartiality of
the judiciary in SADC. This will produce empirical evidence to direct policy and advocacy
level strategies for upscaling efforts to guarantee judicial independence and impartiality by
the legal profession. The other key pillars or steps have been the establishment of a regional
reference group on independence of the Judiciary and legal profession (RRG-IJLP) in SADC
and a Regional Support Fund (RSF) collectively sponsored by the region’'s Bar Associations

under the SADC Lawyers Association to promote research and advocacy.

It is hoped that this research will present a credible pilot with an adequate panoramic view

of the key issues impacting judicial independence and impartiality both positively and

3SADA A has conducted Fact Finding Missions aimed at investigating perceived chalbejugisial
independence in Tanzania (2018), Zambia (2017), Zimbabwe (2019) and Lesothol(019-2

4 Please visit the resource platform on our websgitew.sadcla.orgo access research reports with respect to
promotion of judicial independence.

5 A Regional Solidarity Webinar in support of independence of the Judicidngbal®ve, Eswatini and
Tanzania was conducted in 2020.
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negatively. Further that using these findings, the agency of non state actors and state actors
alike can be mobilised to advance the mutual interest of rule of law and access to justice in
the SADC Region.

2. LAYOUT OF THE REPORT

Theresearchers mainly relied on desktop research for the purposes of thisreport. The nature
of this report required the researchers to heavily rely on and refer to international practices
and best standards. For these purposes, the researchers considered primary and secondary
resources. Primary resources consulted included relevant local and foreign legislation, case
law and International and Regional Treaties, Conventions and Guidelines. Secondary
resources used included renowned Human Rights Body reports such as the United Nations,

Human Rights Watch and Freedom House.

International and regional best practices provide the background to the discussion on
threats and challenges identified in this report and how these may be addressed in the
context of each research country. Consideration of comparative examples from
neighbouring countries and their judicial frameworks are present throughout the report. The
researchers also include an in-depth comparative study of one international country as

further foundation for the protection and promotion of judicial independence.

The individualised country reports follow in which the researchers provide a brief
background to each country and its unique challenges with judicial independence. The case
studies speak to each country and its specific provisions that constitute and regulate
judicial independence. Each country report also includes a discussion of best practices to
shed light on the challenges and threats to the concerned country’s judicial systems. Finally,

conclusions and recommendations are made based on the discussions in this report.

3. JUDICIAL INDEPENDENCE IN CONTEXT

Judicial independence is the ability of a judge to decide a matter without pressure,
inducement, fear, or favour. It is also the ability of the Judiciary, as an institution, and courts
not to be subject to improper influence, be it from other spheres of government, private, or

partisan interests.® An independent Judiciary promotes fundamental human rights by

6 Ramjathan< }PZ < AdZ Ju%}ES v Y( % E}uUulSIvP in [ }wSEIVvE¥% YE®&] VIVESPR]}v_
(December 2016¥%0al 16 of the Sustainable Development Goals: PerspectivesJfrdges and Lawyers in
Southern Africa on Promoting Rule of Law and Equal Accesslustice at 10 available at
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ensuring that the rights of individuals within its jurisdiction are respected and protected. It
is a cornerstone of the rule of law and ensures that important checks and balances are in

place to ensure democratic systems.’

Judicial independence is therefore vital to upholding fundamental rights as guaranteed in
international human rights instruments and ensuring adherence to the national Constitution
and the guarantees it provides to citizens. Judicial independence specifically speaks to the
appointment process of judges, judge experience and qualifications, security of tenure, rules
and procedures relating to the removal of judges, the degree to which the Executive and
legislative spheres of government practically interfere with judges, and judicial decision-

making.?

Liberty can be severely affected if there is no proper separation of powers between the
Judiciary, Legislature and Executive.! The Judiciary must therefore have the power to
independently scrutinise laws which the Legislative authority passes to ensure it does not
violate the Constitution or infringe upon fundamental rights. Similarly, when the Executive
enforces laws and administrative policies the Judiciary ensures these adhere to

constitutional standards and are not prejudicial to fundamental rights.™

4. INDICATORS FOR MONITORING JUDICIAL INDEPENDENCE

Judicial capture should also be strongly guarded against to ensure the protection of judicial
independence. During judicial capture judicial officers are subjected to the control of an
authority, other than the law, during the performance of their judicial functions. In most
cases, the Judiciary is captured through the Executive branch of government. Such capture
is done by the ruling elite as a strategic way of protecting their political hegemony.
Alternatively, judicial capture is carried out through the Executive by certain (often internal)
or external commercial forces, as a means of protecting and advancing their business
interests. If not addressed, judicial capture will lead to the collapse of the rule of law and

the democratic system, as courts will no longer be able to enforce the law. It is the role of

https://www.southernafricalitigationcentre.org/wp-content/uploads/2017/08/ GOAB-Book.pdf(accessed 12
February 2021).

7 Ramjathan-Keogh (2016) 10.

8 Ramjathan-Keogh (2016) 10.

9 Ojwang J Bonstitutional Development in Kenf#®90 Acts Press 151.

VEIZ & D " }u% E S]A v 0Ce]e }vip]]oe]w [% w » «}3FA SADCILA
Resource4.
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judicial officers, lawyers, and civil society to resist and undo judicial capture. Some

indicators pointing towards judicial capture are:"

(a)

Issuance or attempts to issue retrogressive practice directives by judicial leaders -
Practice directives that undermine the individual independence of judges or the
institutional independence of the Judiciary.

Arbitrary case allocation - Case allocation based on non-legal considerations and
tendencies to allocate politically sensitive cases to specific judicial officers who are
renowned for, or prone to, loosely interpret or enforce the law.

Retrogressive court decisions in sensitive legal matters - A pattern or consistent
negative approach to how courts deal with sensitive matters. For example, how judicial
officers deal with bail applications by Human Rights Defenders or members of the
opposition. Another example is how courts deal with cases where certain persons have
a commercial interest. In countries like Zimbabwe and Zambia, for example, one should
possibly investigate how commercial cases involving cartels or in which Chinese
companies have aninterest in, are dealt with by courts.

Bribery - Bribery of judicial officers and senior court managers by members of the
Executive, cartels, or commercial forces.

Improper relationships involving judicial officers — Business or commercial
relationships which undermine the institutional or individual autonomy of judicial
officers, for example, land allocations without security of tenure as is the case in
Zimbabwe. Political associations or affiliations which undermine judicial autonomy i.e.,
judicial officers attending political parties and events, judicial officers who are
members of political parties, or participate in processes of political parties.
Legislative/Constitutional rules which subordinate the Judiciary to the Executive -
Rules and laws which allow the Executive to dictate judicial selection and
appointments, allow the Executive to tamper with the security of tenure for judicial
officers, allow Judicial underfunding, or practices that usurp the jurisdiction of the
courts by allowing arbitrary determination of judicial salaries and conditions of service
by the Executive.

Threats against the Judiciary or judicial officers - Indirect or direct threats against
judicial officers who are perceived to be independent and impartial, and where those

threats appear to have resulted in judicial partiality.

11"SADC LA Indicators" (2021) SADC LA Lesotho Fact-Finding Mission.
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(h) Improper public pronouncements - Improper public pronouncements or statements by
judicial officers, which show partiality and acquiescence to certain political and

gconomic interests.

5. BEST PRACTICES AND GUIDELINES FOR JUDICIAL
INDEPENDENCE

Various regional and international instruments provide best practices and guidelines to
ensuring an independent Judiciary. The Kingdom of Eswatini, Zambia, and Zimbabwe are all
member states to the United Nations and therefore must give effect to international
instruments, treaties, and principles that affect or speak to state parties. This section,
therefore, deals with a range of best practices and guidelines that apply to the Kingdom of

Eswatini, Zambia and Zimbabwe by way of international or regional instruments.

5.1. Separation of powers
There seems to be a strong prevalence to and continued abuse of Executive power in sub-

Saharan Africa. To avoid improper influence in the Judiciary it is crucial that judicial
independence is founded upon a strong separation of powers doctrine.” The Judiciary is
tasked with ensuring that public power is exercised in accordance with the law and that the
courts are protected from undue interference from either the Legislature or the Executive

branch.”

5.2. Promotion of the independence of the Judiciary and adequate judicial

resources
Judicial independence must be enshrined in the Constitution or at the highest possible legal

level to ensure the protection of the Judiciary." The Basic Principles on the Independence of
the Judiciary® provide that it is the duty of government and its institutions to respect and

2Seein generaltheoo §8 Z ~dZ W }o]BHepehfengeljin]Lesothqd2012)Freedom House Repat

21 (Hereafter the Freedom House Report 2012) available at
https://freedomhouse.org/sites/default/files/Politics%20%200f%20Judic2@iFtdependence%20in%20Lesoth

0.pdf (accessed 11 February 2021).

B The Freedom House Report (2012) 93.

4 ®8] o0 T0}(8Z (€] v Z &S E }v ,puv v WS%o0sY Z|Pi4pprideE&dHo ~Z E
§8Z § "E 3 W ES] » 8} 8Z %E »vd Z ES & +Z 00 VAV 3Z4( BC @i G v
shall allow the establishment and improvement of appropriateiowl institutions entrusted with the

promotion and protection of the®&€|PZ8 v (& }ue Pu & vS§ C SZ %E&  vS Z ES EX_
15 Article 1 The United Nations Basic Principles on the Indepenadribe Judiciary of 1985 (hereafter the UN
Basics Principles on the Independence of the Judiciary) availablat

https://www.ohchr.org/EN/Professionallnterest/Pages/IndependenceJudiciary.a¢accessed 12 February
2021).
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promote the independence of the Judiciary and further note that a competent, independent,

and impartial Judiciary is essential to upholding the Constitution and the rule of law."

Furthermore, individual judges should have both personal and substantive independence.
The former speaking to terms and conditions of judicial service that ensure Judges are not
subject to any Executive control. The latter meaning that when exercising his or her judicial
functions the Judge is only subject to the law and his or her conscience.” Therefore, there
must be a symbiosis in the relationship between Parliament and the Judiciary taking into
account the respect for Parliament’s primary law-making responsibility, on the one hand,
and the Judiciary’s responsibility for the interpretation and application of the law on the
other.”® It is evident that the legislative function is the primary responsibility of Parliament,
but Judges can aid in the interpretation of these pieces of legislation. Courts therefore must

have the power to declare legislation unconstitutional or invalid.”

The Executive also plays an important role in protecting and promoting the independence of
the Judiciary and its Ministers should not pressure judges (either in public or private) or make
statements that adversely affect the independence of individual judges or the Judiciary as a
whole.?? Undue pressure or interference can also manifest in judicial decisions. Therefore,

judicial decisions handed down by the courts should not be subject to arbitrary revision.”

16 Declaration of the High-Level Meeting of the General Asseoblthe Rule of Law at the National and
International LevelResolution of the General Assembly (24 September 2A25ession A/RES/67/1 available
at https://undocs.org/A/RES/67/1accessed 12 February 2021).
17Section 1 of the International Bar Association Minimum Standards afaludidependence of 1982 (hereafter
the IBA Standards) available at https://www.icj.org/wp-
content/uploads/2014/10/IBA_Resolutions_Minimum_Standards_of Judicial bragnce 1982.pdf
(accessed 12 February 2021).
18 Principle 11 (a)-(b) of the Commonwealth Principles on the Three Brandvesn@ent (Latimer House) of
2003 adopted in 2009 (hereafter = Commonwealth Latimer  Principles) available at
https://www.cmja.org/downloads/latimerhouse/commprinthreearms.pdaccessed 12 February 2021). The
objective of these Principles is to provide, in accordance withdhes land customs of each Commonwealth
country, an effective framework for the implementation by governnsemparliaments and judiciaries of the
Juu}vA 03Z[e (uv Uuess o A
19 Principle 1(1) of the Latimer House Guidelines for the Commonwealfrarliamentary Supremacy and Judicial
IV % VvV Vv }( 6866 ~Z E (8 & $Z "> 3lu E ,}pe *u] vo]vvv_fE A3]o
https://www.cmja.org/downloads/latimerhouse/commprinthreearms.p@ccessed 12 February 2021).
20 Section 16 of the IBA Standards.
21 Article 4 of the UN Basic Principles on the Independence ofitfieidry. This principle is without prejudice to
judicial review or to mitigation or commutation by competent authoritieseftences imposed by the Judiciary
in accordance with the law. Principle 2.1 of the Bangalore Draft Code of Judicial Con20@1l (hereafter the
Bangalore Principles) available at
https://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore principles.pdf(accessed on 12
February 2021) (the Bangalore Cod % (E}A] < jédgeshall perform his or her judicial duties without
(AJUEU ] ¢« }JE % E ip ] X_
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Judges must have the jurisdictional power to review administrative actions and to punish
individuals for contempt of court. A well-functioning Judiciary must be endowed with vast
powers to resolve disputes among citizens, and between citizens and the state. If most of
this power is vested in administrative bodies (under the control of the Executive or

Legislature) it undermines the proper functioning of the judicial system.

To ensure true independence of the Judiciary and to guard against undue interference the
Judiciary should have jurisdiction over all issues of judicial nature. It should also have
exclusive authority to decide whether an issue submitted for its judgment falls within its
jurisdiction, as prescribed by law.? After all, the importance of a competent, independent,
and impartial Judiciary cannot be underestimated. It is essential to the protection of human
rights as all other fundamental rights ultimately depend on the proper administration of
justice.? After all, the function of the Judiciary is to interpret and apply national constitutions
and legislation, and to consider international human rights conventions and international

law, to the extent permitted by the domestic law of the country.?*

A Judge should therefore be able to assess the facts of each case without interference and
by being permitted to follow his or her understanding of the law. The Judge must be able to
execute this function without influence, inducement, pressure, or threat.?® Therefore, the
Judge must also not have inappropriate connections with the Executive and Legislature or

appear to be so connected.?

Apart from the above, there is also a duty on the Judge (as an individual) to uphold the status
and independence of the Judiciary. Judges should therefore not use the prestige of the
judicial office to advance their private interests or to convey or permit others to convey the
impression that anyone is in a position that allows them to improperly influence the Judge
in the performance of his judicial duties.? Article 1 of the Universal Charter of Judges

provides:

22 Article 3 of the UN Basic Principles on the Independence of theidydiSection 4(f) of the Principles on the
Right to a Fair Trial and Legal Assistance in Africa of 2003 % GE}A] + 3Z § "§Z E +Z 00 V}§ vGC ]
or unwarranted interference with the judicial process nor shall destsby judicial bodies be subject to revision
except through judicial review, or the mitigation or commutation of seotefy competent authorities, in
JE v AlS8Z 8Z o AX_
23 Preamble to the Bangalore Principles.
24 Principle IV of the Commonwealth Latimer Principles.
25 Principle 1.1 Bangalore Principles.
26 Principle 1.3 of the Bangalore Principles. P X7 }( $Z VP 0}E WE]V ]%judge (WLESZ E
shall ensure that his or her conduct, both in and out of comdjntains and enhances the confidence of the
public, the legal profession and litigants in the impartialitttaf judge and of ta JudiciaryX = o0+} « W@E]vV [%0
| (5) of the Commonwealth Latimer Principles.
27 Principle 4 of the Bangalore Principles.
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The independence of the judge is indispensable to the impartial justice under the law. It is
indivisible. It is not a prerogative, or a privilege bestowed for the personal interest of judges,
but it is provided for the Rule of law and the interest of any person asking and waiting for an
impartial justice. All institutions and authorities, whether national or international, must
respect, protect, and defend that independence.?®

5.1. Tenure, security, conditions of service and remuneration of Judges?®

5.1.1. Tenure and retirement
Judges must have guaranteed tenure until their age of retirement unless they are unfit to

continue service.’® A judge's appointment must therefore be free from time limitations and
if a legal system provides for a time limitation, the conditions of appointments must ensure
that judicial independence will not be endangered by such limitation.® The judge further has
a right to retirement with an annuity or pension in accordance with his or her professional
category.®? After retirement, the judge is free to perform other activities within the legal
profession, provided that it is not ethically inconsistent with his or her prior judicial duties.

A Judge who exercises this right cannot be deprived of his or her pension.®

Although judge tenure is guaranteed by the UN Principles, the promotion of judges is not
expressly provided for. Principles 12 and 13 merely state that a promotional system should
be based on objective factors, specifically on ability, integrity, and experience.®** The UN
Principles further support the independent service of the Judiciary by requiring that the

assignment of cases within the court be kept a matter of internal judicial administration.®

5.1.2. Remuneration
It is imperative that judges receive a level of remuneration that will utterly secure economic

independence which, in turn, ensures a Judge’s dignity, impartiality, and independence.® To

28 Article 1 of The Universal Charter of Judges of the Internationatiasiem of Judges of 1999 as amended in

2017 (hereafter the Universal Charter of Judges) available at

https://www.unodc.org/res/ji/import/international standards/the universal chartesf the judge/universal
charter 2017 english.pd&ccesses 12 February 2021).

2% Article 11 of the UN Basic Principles of the Independence ofutiieidry expressly provides that tenure,

security, conditions of service and the remuneration should be adedyuptevided for by law.

30 Article 12 of the UN Basic Principles on the Independence of thieigty. Section 4 (I)-(m) of the Principles

on the Right to a Fair Trial in Africa. Part IV (b)-(d) of the Commonwsatitiples. Article 2-2 of the Universal

Charter of Judges also provides that any change to the judicial aoljgatirement age cannot have retroactive

effect.

31 Article 2-2 of the Universal Charter of Jusige

32 Article 8-3 of the Universal Charter of Jusige

33 Article 8-3 of the Universal Charter of Jusige

34 Principles 12 and 13 of the UN Principles.

35 Principle 14 of the UN Basic Principles of the Independence of the Judiciary.

36 Section 14 of the IBA Standards. Article 8-1 of the Universal Charter oJudge
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ensure financial security a judge’s salary should also not be reduced during his or her term
of judicial service® and the judge's salary should not be dependent on the results of the

judge's work or performance.3®

5.1.3. Physical security of judges
The physical security of Judges is also important in protecting the independence of the

Judiciary. ldeally, security for the Judge and his or her family must be provided by the State.
Furthermore, to protect the natural flow of judicial debates leading from the nature of

judicial work, states must put adequate protective measures in place for the courts.*

5.1.4. Judicial selection processes and appointments
The UN Principles®® provide that judicial selection processes must safeguard against

improper motives for judicial appointments. There must be no discrimination against a
person on the grounds of race, colour, sex, religion, political or other opinions, national or
social origin, property, birth, or status. The only acceptable exception to the latter is the

requirement that a candidate for judicial office must be a national of the country concerned.

While the participation of the Executive and Legislature in judicial appointments and
promotions does not threaten independence per seg, it does leave room for encroachment on
judicial independence if not properly regulated. Therefore, the final decision regarding
appointments and promotions of judges must be vested in an independent judicial body that

is mostly comprised of members of the Judiciary and legal profession.*

The Lilongwe Principles*? also underpin the guidelines for the selection and appointment of

Judicial Officers, the Principles include:

(a) Transparency should overarch every stage of the selection and appointment
process.

37 Article 8-1 of the Universal Charter of Jusige

38 Article 8-1 of the Universal Charter of Jusige

39 Article 2-5 of the Universal Charter of Jusige

40 Principle 10 of the UN Basic Principles on the Independence of the Judiciary.

41 Section 3(a) of the IBA Standards. The only exception to this isledofar in section 3(b) which states that
N % % }]vSu vSe v % (E}u}SjlHickal @dy will} mot be considered inconsistent with judicial
independence in countries where, by long historic and democratidittom, judicial appointments and
%o EIU}IS]IV }% E § ¢ S]e( S}E]JoCX_ hv(}ESUYVSSEACHY]|SP la 36 (E-}SZ}R SZ
42 Lilongwe Principles and Guidelines on the Selection and Appointofedtidicial Officers of 2018 at 3
(hereafter the Lilongwe Principles) available at
http://www.dgru.uct.ac.za/sites/default/files/image_tool/images/103/Lilongwe%20Princiggédand%20Guid
elines%200n%20the%20Selection%20and%20Appointment%200f%20Judicial%206ffi¢accessed on 13
February 2021) provides for regional principles and guidelines on selacttbappointment of judges in Africa.
These are principles and guidelines to assist Southern African jurisdigtishe development of legislation,
policy and practice on the selection and appointment of judicifit@fs. The overriding purpose of the guiding
principles and best practices is to promote the independence and integrityeadudiciary.
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(b) The selection and appointment authority should be independent and impartial.

(c) The process for the selection and appointment of judicial officers must be fair.

(d) Judicial appointees should exceed minimum standards of competency,
diligence, and ethics.

(e) Appointments of candidates should be made according to merit.

(f) The appointment process should ensure stakeholder engagement at all relevant
stages of the process.

(g) Objective criteria for the selection of judicial officers should be pre-set by the
selection and appointment authority, publicly advertised, and should not be
altered during that process.

(h) The judicial bench should reflect the diversity of society in all respects, and the
selection and appointment authorities may actively prioritise the recruitment of
appointable candidates who enhance the diversity of the bench.

(i

(j

(k) Candidates shortlisted for an interview should be vetted and stakeholders

Candidates shall be sourced according to a consistent and transparent process.

—_—  —

The shortlisting of candidates must be credible, fair, and transparent.

invited to comment on the candidate’s suitability for appointment before their
interview.

(1) Interviews should be held for the selection of candidates for appointment to
judicial office.

(m)The final selection (decision) to recommend an appointment must be fair,
objective, and based on weighing the suitability of the candidate for
appointment against the criteria set for that appointment.

(n) Formal appointments must be made constitutionally and lawfully.

(o) Provision shall be made for judicial officers to assume office timeously once
appointed.

From the above Principles, the Commission created the Lilongwe Guidelines*® for the
selection and appointment of Judicial Officers. As far as practicable these principles and
guidelines should be applied to all judicial appointments, including short-term, acting, and
contractual appointments, subject to variations in the constitutional and legislative
frameworks governing such appointments. In jurisdictions where the appointment of
contract judges remains an important supplement to the bench, measures should be taken

to ensure that such candidates are appointed through the same process as permanent

43 The Lilongwe Principles 4.
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appointees. Where abridged appointment processes take place for the appointment of
acting judges, the same principles of merit, fairness, transparency, and rationality of the

appointment should apply.

In terms of transparency, the Lilongwe Principles® provide that appropriate records of each
stage of the appointment and selections processes should be kept by the selection and
appointment authority. These records should also be available to interested parties. This
transparency requirement enhances the integrity of the process. As far as possible, this
process should also promote record-keeping and transparency by developing legislation,

policies, and practices.

The Lilongwe Principles also speak to the independence of the selection and appointment
authorities.*® It provides that the Chief Justice should represent the Judiciary on the
selection and appointment authority. Furthermore, the selection and appointment authority
must be independent, impartial, and not subject to the direction or control of any person,
ministry, body, or organisation. It recommends a broad involvement from a wide range of
representatives. It further provides for a comprehensive selection and appointment body,
comprising one-third of judicial officers, as well as members of the legal profession,
teachers of law, and lay specialists. There should also be fairness* at all levels of the
selection and appointment process which ensures safeguards against abuse of discretion,

arbitrary interference, and unconscious bias.

It also provides that appointments should be made on*® merit and that judicial appointees
should exceed the minimum standards of competency, diligence, and ethics through a
rigorous interviewing and vetting process. The criteria listed for admirable appointments
which increase public confidence in the Judiciary include:*’
In order to be appointable, judicial officers should, at a minimum: (a) hold a recognised law
degree; (b) hold an appropriate level of post-qualification experience; (c) be a fit and proper
person; (d) be competent to perform the functions of a judicial officer; (e) possess good
written and communication skills; (f) be able to diligently render a reasoned decision; (g) not
have any criminal convictions, other than for minor offences; (h) not have any ongoing
political affiliation after appointment.

44 The Lilongwe Principles 14.

4 Principle (i) of the Lilongwe Principles.

46 Principle (ii) of the Lilongwe Principles.

47 Principle (iii) of the Lilongwe Principles.

48 Principle (iv) and (v) of the Lilongwe Principles.
4 Principle (vii) and (viii) of the Lilongwe Principles.
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The publication of criteria for the selection of judicial officers supports the principles of
fairness and transparency. The Lilongwe Principles and Guidelines require that the criteria
should be pre-set (in line with the rule of law) by the selection and appointment authority,
advertised at the opening of the recruitment process, and should not be altered during the
process. Additionally, a set criterion acts as a guide to candidates and provides objective

standards to hold the selection and appointment authority accountable.

The Lilongwe Principles® require a minimum qualification criterion that candidates are

expected to meet, if not exceed. It is proposed that this criterion should include:

(i) academic qualifications, including, at minimum, a recognised law degree,

(ii) a specified minimum level of post-qualification experience,

(iii) ethical (fit and proper) standards,

(iv) competence to perform the functions of a judicial officer including the appropriate
personal skills, adequate cultural and legal knowledge, and analytical capabilities,

(v) good written and communication skills, and

(vi) an ability to make reasoned decisions, and to do so diligently.

Candidates should furthermore be fit and proper persons to hold judicial office. The fit and
proper requirement must consider the candidate's ability to uphold the provisions of the
applicable Constitution and Judicial Code of Ethics. This is also guided by the Bangalore
Principles of Judicial Conduct.® The Lilongwe Principles also requires a candidate to,
immediately after appointment, remove themselves from all interests which may affect
their ability to carry out their judicial duties. As a minimum requirement, the Principles and
Guidelines require appointees not to hold political office or have any active political
affiliations or membership. It is advised that dependent on domestic laws, candidates

should not have any previous criminal convictions besides minor offences.

The selection and appointment of a bench that represents and reflects the society in all
respects, and suggests that the recruitment of appointable candidates who enhance the
diversity of the bench are actively prioritised, is provided for.5® Appropriate grounds to
diversify the bench include the diversity of academic, personal, social, and professional
background, gender, race, culture, ethnicity, disability, geographical and regional

representation, religion, language, and people who have worked with those groups and are

50 The Lilongwe Principles 7.
51 The Lilongwe Principles 8.
52 The Bangalore Principles.
53 The Lilongwe Principles 8.
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thereby aware of specific issues or challenges experienced by the groups. Diversity of age

groups on the bench may be considered to ensure continuity and progressive retirement.

Guidelines for the sourcing of candidates are also provided® which state that candidates for
an appointment may be sourced through applications, nominations, proposals, direct
searches, or invitation to express interest and apply. The second guidelines note that
regardless of how candidates are sourced, no distinction may be drawn between candidates

in the selection and appointment process once their names are sourced.

Guidelines for shortlisting provide that® objective criterion should be developed to guide the
process for the shortlisting of appointable candidates. These criteria should be agreed upon
and publicised before the shortlisting process and the body responsible for shortlisting

should be made known to stakeholders and the candidates.

To ensure the legitimacy and accountability of the process, the Lilongwe Principles
encourages meaningful engagement and participation from all relevant stakeholders during
all applicable stages of the process.® It calls for vetting, stakeholder engagement, and
comment after shortlisting but before interviewing. If the selection and appointment
authority does not undertake the vetting process, it must not relinquish its function and
must have the final say on the weight to be attached to findings of the suitability of

candidates.

Guidelines for interview and selection provide that® interview processes should be equal,
fair, rigorous, respectful and permit candidates the opportunity to choose to respond to
adverse comments made against the candidate. Records of interviews shall be made, kept,

and available.

After shortlisting and interviews, the decision-making process must be fair, objective, and
based on a weighing of the pre-set criteria. Emerging best practice calls for the use of a
ranking and scoring process for assessing candidates. The selection and appointment
authority are encouraged to meet before the interview process to decide mathematical

weightings of the various criteria according to the needs of the position for appointment,

54 Principle (ix) of the Lilongwe Principles.

%5 Principle (x) of the Lilongwe Principles.

56 Principle (vi) and (xi) of the Lilongwe Principles.
57 Principle (xii) of the Lilongwe Principles.
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and the needs of the Judiciary. This creates practical reasons for their recommendations

and promotes objectivity and fairness.%

The Lilongwe Principles and Guidelines require that the appointment of judicial officers be

made according to constitutional and national legislative provisions in a timeous fashion.*

The Lilongwe Principles and Guidelines further deal with the implementation and follow-
through of the appointments by calling for the appointing authority and the Judiciary to
coordinate and ensure that the appointee assumes office within a reasonable time. It
proposes and a maximum period of six months for the appointee to finalise existing
commitments and to take appropriate steps to resign from conflicting interests. Finally, it
places a duty on the Judiciary to ensure that appointees are appropriately inducted which
includes a compulsory period of training immediately after appointment as a best practice

and encourages ongoing legal and skills development.¢®

In addition to the Lilongwe Principles and the Cape Town Principles® provide guidance on
the selection and appointment of judges and note that the main aim of any system of judicial
appointments must be to identify and secure the appointment of persons who are
independent, impartial, has integrity, possess professional competence, and may own any
additional attributes that may be stipulated for positions that require specific expertise or

leadership.¢?

The process of selection and appointment should be fair and inspire the best candidates
from any background to seek a judicial career, and that overall uplifts public confidence in

the Judiciary.®®

Appointment to judicial office must be open to all suitably qualified candidates without
discrimination on the prohibited grounds recognised in international human rights law and

applicable domestic law. Under certain circumstances, measures may be required to

%8 Principle (xiii) of the Lilongwe Principles.

%9 Principle (xiv) of the Lilongwe Principles.

80 Principle (xv) of the Lilongwe Principles.

61 Cape Town Principles on the Role of Independent CommissionsSelbetion and Appointment of Judges of
2016 (hereafter the Cape Town Principles) availabletat://www.icj.org/wp-content/uploads/2014/10/Cape-
Town-Principles-February-2016.pdictessed 16 February 2021). These are a set of principles that aim to
provide practical guidance to constitution-makers, legislators andtiegi judicial service commissions or
equivalent bodies. It classifies ways in which processes forséfiection and appointment of judges can
strengthen the independence of the Judiciary and the rule of lad a&tempts to adapt to suit national legal
systems and is in line with the Bangalore Principles and Guidelines.

52 Principle 1 of the Cape Town Principle.

53 Principle 2 of the Cape Town Principles.
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remedied past or present patterns of unfair disadvantage or exclusion affecting actual or

potential candidates based on race, gender, or other personal characteristics.®

5.1.5. Promotion of judges
Requirements for the promotion of judges must also speak to objective factors and

particularly take into account a prospective Judge's ability, integrity and experience.®
Similarly, disciplinary, suspension or removal proceedings should be subject to an
independent review to promote impartiality, integrity, and fairness.® This review must be
conducted by a permanent institution composed mainly of members of the Judiciary should

the power to discipline be vested in an institution other than the Legislature.®’

International standards prescribe some standards in terms of promotions, suspensions, and
transfers of Judges. Judges should not, for example, be assigned to another post or promoted
without their express agreement and unless it is duly provided for by law.®® To further give
effect to this provision the decision to transfer Judges between courts should ultimately
vest in a judicial authority and be subject to the judge’s consent.®’ If part-time Judges must
be considered their appointment process must also be transparent, with proper
safeguards.’®

5.1.6. Judicial disciplinary procedures
Disciplining Judges is a serious matter with far-reaching effects on the independence of the

Judiciary and the overall integrity of the institution. Therefore, disciplinary proceedings
against judges must be based on relevant, objective reasons and be carried out according to
the due process of law.” It must be conducted in a way that does not compromise a Judge's
independence and should therefore be carried out by independent bodies that consist of

mainly other Judges.”

64 Principle 3 of the Cape Town Principles.

65 Article 13 of the UN Basic Principles on the Independence odubliary. The Preamble of the Bangalore

Principles also speak to the competence of juglge

66 Article 20 of the UN Basic Principles on the Independence of the Juditimrprificiple may not apply to the

decisions of the highest court and those of the legislature in impeachmesitrilar proceedings.

67 Section 31 of the IBA Standards.

58 Article 2-2 of the Universal Charter of Judges provides that #vdis is prescribed by law, it may only be
E}pPZs }Ipus C ] ]%o0]lv EC % E} JVP@|PIASE(SZ( VE *% PB( ZSDo E]V ]
}JvSE ] S1IvX_

89 Section 12 of the IBA Standards. Such consent shall not be unreasonablydvitiieé Judge.

70 Section 25 of the IBA Standards.

' Which affords the Judge the right to have access to the proceedings draédegal representation.

2 Disciplinary action against a judge can only be taken when providéxy fore-existing law and in compliance

with predetermined rules of procedure. Article 7-1 of the UnsatrCharter of Judges also provides that

disciplinary sanctions should be proportionate.
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Unless it can be proven that there was malice or gross negligence on the part of the Judge
in handing down judgment, disciplinary action cannot be instituted based on a Judge's
interpretation of the law, his assessment of facts, or weighing of evidence. The Judge also
has the right to challenge the disciplinary judgment before an independent body.
Disciplinary action against a judge can only be taken when provided for by pre-existing law

and in compliance with predetermined rules of procedure.”

The Executive should have limited participatory rights in the discipline of judges which
should be confined to the referral of complaints against judges and the initiation of
disciplinary proceedings. The Executive should not be allowed to adjudicate disciplinary
matters because the power to discipline or remove a judge must be vested in an institution,

which is independent of the Executive.”

The UN Principles allow for the removal or suspension of judges only in the case of
incapacity or behaviour that renders them unfit to discharge their duties.”” It further requires
that complaints against the judicial and professional capacity of a judge be processed
expeditiously and fairly under an appropriate procedure, which allows the judge the right to
a fair hearing. The initial examination of the matter should be kept confidential unless

otherwise requested by the judge. 7

Disciplinary, suspension or removal procedures should be measured against established
standards of judicial conduct and the process should be subject to an independent review.
The latter does not apply where it is a decision of the highest court and those of the

legislature in impeachment or similar proceedings.”

5.1.7. Finances and administration of the Judiciary
The State must provide the Judiciary with the means necessary to equip itself properly to

perform its functions.”® To do so, the Judiciary must be able to advocate for and motivate its
needs in terms of budget, material, and human resource needs.”” The funds allocated to the
Judiciary must be properly utilised and safeguarded from alienation or misuse. The

availability of funding to the Judiciary should not become a weapon used as a means of

73 Article 7-1 of the Universal Charter of Jusige

74 Section 4 (a) of the IBA Standards.

s Principle 18 of the UN Basic Principles on the Independence of the Judiciary.

¢ Principle 17 of the UN Basic Principles on the Independence of the Judiciary.

"7 Principle 19 read with Principle 20 of the UN Basic Principles on the Independeneeluatiitiary.

8 Section 10 and 13 of the IBA Standards. Article 7 of the UN Basic Princighes Independence of the
Judiciary. Principle 1l (2) of the Latimer House Guidelines.

 Article 2-4 of the Universal Charter of Jusige
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exercising improper control over the institution.®’ Therefore States have a duty to endow

judicial bodies with adequate resources for the performance of their functions.®

Representatives of the Judiciary must be consulted before any decision is made which may
affect the performance of their judicial duties.®? Since internal administrative processes
have an important impact on the latter the adjudication of these processes must be

primarily entrusted to judges.®

An independent Judiciary is also built upon ethical principles and guidelines that form part
of the internal administrative rules and procedures. Such principles deal with the judge's
professional duties and ethical behaviour. It should guide judges in their actions and be
captured in writing to formalise it and increase public confidence in the Judiciary. It is only
natural that Judges should play a leading role in the development of these ethical
principles.® Therefore, once again, it is integral that responsibility for judicial administration

must vest in the Judiciary, or at least jointly in the Judiciary and the Executive.®®

5.1.8. Judicial training and education
Quality judicial training and education should be both a right and duty of any judge. These

training systems should be led and organised under the supervision of the Judiciary.® The
States also must ensure that judicial officials have appropriate opportunity and access to
education and training. To this effect, States are required to establish specialised
institutions for the education and training of judicial officials and to encourage comparative
collaboration amongst judicial institutions across Africa. The duty of the State goes further
than initial education and expands to continuous professional development throughout a

judge's judicial career.?’

Judicial training should be organised, systematic, and ongoing. It should be administered
under the control of an adequately funded independent judicial body and offer training on
topics such as the teaching of the law, judicial skills, and various social contexts. Judicial
officers, with the assistance of specialists in the field, should develop and maintain the

curriculum. These courses should not only be aimed at the Judiciary but also at lawyers as

80 Principle Il (2) of the Latimer House Guidelines.

81 Section 4 (v) of the Principles on the Right to a Fair Trial in Africa.
82 Section 4 (v) of the Principles on the Right to a Fair Trial in Africa.
83 Article 3-3 of the Universal Charter of Jusige

84 Article 6-1 of the Universal Charter of Jusige

85 Section 9 of the IBA Standards.

86 Article 4-2 of the Universal Charter of Jusige

87 Part B of the Principles on the Right to a Fair Trial in Africa.
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part of their ongoing professional development. This will ultimately aid in building a pool of

suitably qualified future candidates for the Judiciary.®

Each judicial system should also develop and adhere to a Code of Ethics and Conduct as a
means of ensuring the accountability of judges. Training on this Code will also be essential

to ensure that Judges are well versed in its context and what is expected of them.#®

5.1.9. Judicial Independence Council or similar entity
Protecting the independence of the Judiciary becomes difficult when there is a constant

intermingling between different spheres of government and the Judiciary. To avoid the
serious traps that are created by the latter each Judiciary should have a Judicial Council or
similar independent body. This body must be completely independent of other State powers
and be comprised of mostly judges who were duly elected to this body by their peers. To
accurately represent civil society the body created can include members that are not Judges
but to curb suspicion these members should not have any political ties. Allmembers serving
on the body must have the requisite qualifications, integrity, independence, impartiality, and
skills.”

The power to recruit, train, appoint, promote, and discipline judges must largely vest in this
independent body. The setting of appropriate salaries and benefits, implementing support
structures for staff, and allocating resources and equipment must also be an essential
function of this independent body. There can be no proper functioning of the Judiciary if the
latter is not properly seen.” The criteria for judicial office and the process of selection should
be in written form and published in a manner that makes them readily accessible to
candidates for selection and the public at large. Such transparency provides a foundation
for public confidence in the selection process.” It should be open to all qualified candidates
to apply and should be widely advertised with sufficient time allowed for applications to be
submitted.”®

The commission must make its decisions about applications based on evidence and to the

extent a candidate satisfies the criteria prescribed. The application process should include

88 Principle Il (3) of the Latimer House Guidelines.

8 Principle V (1) of the Latimer House Guidelines. The Guidelimeseéds to a draft Model Code of Judicial
Conduct which was in development. It notes that the Commonwedlthulsl be encouraged to complete this
Model and that the Commonwealth Association should serve aspository of codes of judicial conduct
developed by Commonwealth judiciaries. This, in turn, can be asoanee for other jurisdictions.

9 Article 2-3 of the Universal Charter of Judges provides that rieeagtember of Government or Parliament
can serve on this independent judicial body.

91 Principle Il (2) of the Latimer House Guidelines.

92 Principle 9 of the Cape Town Principles.

93 Principle 10 of the Cape Town Principles.
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some form of self-assessment by the candidate against the prescribed criteria, and the
submission of written work (such as judgments, legal opinions, or articles). External
evidence, such as referees nominated by the candidate or from third parties, and interviews
of each shortlisted candidate should be conducted. The commission should keep full

records of the information obtained from all sources.?

Candidate interviews must be conducted in a manner that is respectful to and fair between
candidates. Public interviews should be considered if they will promote the legitimacy of
the selection process. The interview should be supplementary evidence to a candidate’s

suitability and not as replacing evidence received during the selection process.”

The commission’s deliberation procedures should enable it to come to a reasoned decision
in matters of selection. Deliberations should be private, but sufficient record must be kept.
The successful candidates should be communicated to the final appointing authority, if any,

without undue delay.”

The commission should make the decision on which candidates are appointed to judicial
office, even when the formal power of appointment is vested in another branch of
government. It should be the norm that a commission recommends a single selected
candidate for a judicial vacancy, who must then be appointed to that position by the
appointing authority.”

The independent body can be consulted by the Executive or legislature on all possible
qguestions concerning judicial status, ethics, the annual budget of the Judiciary, the
allocation of resources to the courts, the operation of the organisation, and the functioning

and public image of judicial institutions.”®

Commissions committed to judicial affairs functioning independently from other
institutions of government are entrusted with the selection of judges. To support the
independence of the Judiciary, these commissions must themselves be manifestly

independent, and suitably composed and resourced. A commission will be most effective if

9 Principle 11 of the Cape Town Principles.
9% Principle 12 of the Cape Town Principles.
% Principle 13 of the Cape Town Principles.
97 Principle 14 of the Cape Town Principles.
98 Article 2-3 of the Universal Charter of Jusige
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it has a wide mandate, encompassing all levels of the superior court hierarchy and including

temporary, acting, or part-time judges, where such positions exist.”

The commission’s independence and recognition of the inherently constitutional nature of
its functions must be protected and entrenched in a legal system as far as possible.”® The
commission should consist of a variety of members drawn from the Judiciary and a range of
other institutional, professional, and lay backgrounds. The members should be appointed in
proportion to safeguard against unjustified dominance of the commission by the Executive
or by members of parliament or representatives of political parties. It is further required that
the membership of the commission should be appropriately diverse in terms of race, gender,
professional and life experience, and other relevant considerations in the context of a

particular society.””

Members of the commission should be independent in all matters of judicial selection, to
avoid conflicts of interest and to follow the highest standard of ethics. To preserve individual
independence, members should enjoy security of tenure, subject to appropriate limits, and
should not be vulnerable to arbitrary termination of their membership. The ethical
obligations of members may be reinforced by an oath or affirmation of office, a code of
conduct, and provisions that temporarily disqualify members or former members from

applying for judicial office.'®

The commission, as an independent institution, should be provided with a secretariat and a
sufficient complement of staff with appropriate skills and experience to enable the

commission to perform all its functions efficiently and independently.'®

In exceptional cases, if express provision is made to that effect in the legal framework,
depending on the judicial office in question and the context of a particular society, it may be
justifiable to provide that the appointing authority has the right to choose from a list of
selected candidates recommended by the commission, or that the appointing authority may
reject or require reconsideration of a candidate or list of candidates recommended by the
commission. The appointing authority should be required to provide reasons when
exercising any power to reject, require reconsideration and the exercise of such powers may

be confined to specified grounds. The total number of selected candidates in respect of any

% Principle 4 of the Cape Town Principles.
100 principle 5 of the Cape Town Principles.
101 Principle 6 of the Cape Town Principles.
102 Principle 7 of the Cape Town Principles.
103 Principle 8 of the Cape Town Principles.
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vacancy must be limited and no unsuccessful candidate should be eligible for

appointment.’%

The commission should be accountable for its decisions on individual applications for
judicial office, by providing feedback and reasons on request, and the general performance

of its institutional functions, through annual reports and other public interventions.’®

The commission's decisions may be subject to examination by an independent ormbudsman
dedicated to judicial affairs with the power to make findings and non-binding
recommendations in the case of maladministration. Decisions of the commission should

also be reviewable by the courts on established grounds of legality and constitutionality.'%

6. ACOMPARATIVE STUDY OF BEST PRACTICES IN JUDICIAL
INDEPENDENCE: THE NETHERLANDS

6.1. Background
The Netherlands is a democratic state based on the rule of law in which there is a separation

of powers between the three branches of government being the legislative, Executive, and
judicial branches.'” The civil and criminal legal systems are inspired by the French legal
system while administrative law reflects a combination of French, English, and German
administrative law. The judicial organization, operated by the ministry of justice and court
presidents’ for over 150 years has gone through considerable institutional and organizational

change during the last 15 years.'%®

The legislative branch, Parliament, comprises of two Houses: The House of Representatives
and the Senate. The House of Representatives decides on legislation, ratifies treaties, has
the power to approve the budget, and scrutinises the work of government. The Senate
reviews bills that have been approved by the House of Representatives, ensuring that it

complies with international treaties, the Constitution, the relationship with other legislation

104 Principle 15 of the Cape Town Principles.

105 Principle 16 of the Cape Town Principles.

106 Principle 17 of the Cape Town Principles.

107 Factsheet on the Judiciary in the Netherlands available at
file:///IC:/Users/User/Downloads/Factsheet+on+the+Judiciary+in+the+sidéimds. pdf (hereafter the
Netherlands Factsheet) accessed on 16 April 2021.

108 > vP &} | Qwyadization Development of the Dutch Judiciary, between Accountability and Judicial
Independence 2010International Journal for Court Administratidn4 available at
file://IC:/Users/User/Downloads/Organization_Development_of the Dutch Judicla.pdf(accessed on 18
April 2021).
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and the bill's practical feasibility. In the Netherlands, the Senate’s role is less political than

the House of Representatives.

The monarch and the cabinet ministers form the government which also acts as the
Executive branch. The Cabinet considers and decides on overall government policy and
promotes the coherence of that policy. The monarch is protected, which means that the
prime minister is accountable for what the monarch says and does. Ministers are
accountable to Parliament for all the monarch'’s actions. The government pursues policy,
introduces bills and represents the Netherlands abroad. The full spectrum of its actions, or

lack thereof, is scrutinised by Parliament.'®

Courts do not have jurisdiction to decide on the constitutionality of legislation, this is for the
Parliament to determine."™ However, the courts can determine if legislation complies with
international treaties which speak to citizens’ fundamental rights. This means that the
courts can consider whether all legislation is compatible with, for instance, the European

Convention on Human Rights and all EU legislation that has direct effect.™

The judicial branch administers the justice system and is independent of the other two
branches. Courts give their judgments based on international treaties and legislation.
Judges are appointed for life, by Royal Decree. A judge’s appointment may only be terminated
at the judge’s request or when the judge reaches 70, the retirement age and in special cases

by the Supreme Court."

During 1998 the Leemhuis™ Committee proposed the improvement of the judicial
organization concerning judicial independence, quality, and efficiency. The main issues
identified were the contentious relationship between the Justice Department and judges; a
lack of organization among judges; the shortage of personnel to develop and implement
necessary changes; a lack of leadership; and the absence of decision-making structures for
judges. To address these issues the Committee proposed that a Council for the Judiciary be
created and appointed as a body governing the judicial organization, and would oversee
budgeting, judicial cooperation, personnel policy, quality management, public services, the
appointment of judges, and of course the management of housing, security, IT, and

information. The council would also have the main task of annually negotiating funds for the

109 The Netherlands Factsheet 2.
110 The Netherlands Factsheet 2.
11 The Netherlands Factsheet 2.
112 The Netherlands Factsheet 2.
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Judiciary with the justice department and dividing funds amongst the courts. The council
was proposed to consist out of five members (three judges and two experts one in finance

and one in organization).™

Another recommendation by the Leemhuis Committee’s was to introduce a new
management model for the courts which would allow each court to have a board consisting
of two judges, the president, the director for quality management (a judge) and the director
for organizational management (a professional manager). The board would preside over the
judges of each court focusing on the organizational functioning such as planning and case
management. The board would be accountable to the Council for its financial and

organizational management.™

The recommendations by the Leemhuis Committee formed the basis for changes in the Act
on the Judicial Organization. Investments in the courts were done through the Judicial
Organization Reinforcement Project and was a result of a political compromise. Politicians
were only willing to invest in the Judiciary if the Judiciary would be willing to take
responsibility and to be accountable for its functioning. The PVRO project commenced in the
spring of 1999. The assignment of the project group was to implement the ideas developed
by the Leemhuis Committee following the Cabinet decision.™

The Netherlands Judiciary was declared independent in both 2020 and 2021 in the Freedom

House country reports.” The methodology used to determine judicial independence

included various considerations such as:

(a) Is the Judiciary subject to interference from the Executive or other political, economic,
or religious influences?

(b) Are judges appointed and dismissed in a fair and unbiased manner?

(c) Dojudgesrule fairly and impartially, or do they commonly render verdicts that favour the
government or interests? The latter could be in return for bribes or for other reasons.

(d) Doe the Executive, Legislative, and other governmental authorities comply with judicial
decisions?

(e) Are decisions effectively enforced?

1141 angbroekZ010 5.

1151 angbroekZ010 5.

116 Langbroek (2010) 6.

17 Freedom in the World 2020 and 2021, Netherlands available at
https://freedomhouse.org/country/netherlands/freedom-world/2020 and
https://freedomhouse.org/country/netherlands/freedom-world/202(accessed 16 April 2021).
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(f) Do powerful private entities comply with judicial decisions, and are decisions that run

counter to the interests of powerful actors effectively enforced?™

6.2. Administration of Courts
In early 2020 the Council for the Judiciary (in consultation with the Judiciary), the prosecution

service, and the bar association adopted a new code for case allocation. The code aims to
promote transparency in the allocation of cases within courts. In principle, cases are
allocated randomly between judges, and any exception to this rule is made public in the
administrative regulations drafted by the court administrators. The code also requires that
parties be notified of a transfer of a case to another judge together with the reasons for the

transfer. ™

Neither the legislative branch nor the Executive branch has any influence on the courts’
findings and judgments. Each court independently reaches its own judgments and therefore
courts can never be called to account for the substance of their judgments by the Executive

branch, Legislative branch, or by the Council for the Judiciary.'®

6.2.1. Appointment and training of Judges and Supreme Court Judges
The European Commission confirmed that the perceived level of independence of the

Judiciary in the Netherlands is high, and efforts to further strengthen judicial independence
continue. The latter is supported by the role of independent advisory bodies and cooperation

with the Judiciary.””

Recruitment, selection, training, and recommendation for appointment of members of the
Judiciary is done by the Judiciary in conjunction with the Council for the Judiciary. The

minimum requirements for appointment as a judge are laid down by law.'?

After a candidate has successfully completed their training, the Council for the Judiciary
recommends them for appointment as a judge. The candidate is vetted by the Minister of
Security and Justice to determine if the candidate meets the statutory and other formal

requirements. If successful, a nomination for the appointment is submitted to the monarch.

118 Freedom in the World Research Methodology availabléntgis:/freedomhouse.org/reports/freedom-
world/freedom-world-research-methodologaccessed on 16 April 2021).

119 2020 Rule of Law Report Country Chapter on the rule of law situation in Netherladd$European
Commissior2 - 3 (hereafter European Commission Repatailable at
https://ec.europa.eu/info/sites/info/files/nl_rol _country chapter.pdiaccessed on 17 April 2021).

120The Netherlands Factsheet 2.

121 European Commission Report (2020) 2.

122 The Netherlands Factsheet 3.
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The monarch signs the Royal Decree, appointing the judge. Judges are appointed for life and

nominations for appointment are never rejected.”

Currently, the process for appointing a Supreme Court judge is that a Committee of Supreme
Court judges draws up a list of six candidates and submits it to the House of
Representatives. The House of Representatives then selects and ranks three candidates.’
The top-ranked candidate is invited to an interview with the Permanent Parliamentary
Committee on Security and Justice. There is an understanding between the Supreme Court
and the House of Representatives that no questions are asked about the candidate’s
political views, religion, or beliefs. In practice, the House of Representatives always follows
the recommendation of the Supreme Court. The Supreme Court and the House of
Representatives both agree that the appointment of Supreme Court judges must not be

politicised.”

The recommendation for the appointment of the new Supreme Court judge then goes to the
Minister of Security and Justice, as with the appointment of judges, determines whether the
formal requirements have been met. If successful, a nomination for the appointment is
submitted to the monarch. The monarch signs the Royal Decree, appointing the judge. As
with other judicial appointments, the nomination always leads to the signing of the Royal

Decree.'?

This process is however under review and a State Commission'” has recommended
establishing an independent committee. The committee is to be composed of a member of
Parliament assigned by the House of Representatives, a member of the Supreme Court
assigned by its President, and an expert appointed jointly by the House of Representatives
and the Supreme Court. This committee would oversee nominating new Supreme Court
judges, which is currently the prerogative of the House of Representatives. The nomination
would be submitted for appointment by the monarch, which would be bound by the

nomination.'®

Most of a judge’s training is done by the court itself, but part of it is conducted by a central
training institute, the Training and Study Centre for the Judiciary (SSR). The SSR partly falls

123 The Netherlands Factsheet 3.

124 European Commission Report (2020) 3.

125The Netherlands Factsheet 4.

126 The Netherlands Factsheet 4.

127 The State Commission on the Parliamentary System in the Netherlands.
128 European Commission Report (2020) 3.
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under the responsibility of the Council for the Judiciary. After a candidate has successfully
completed their training, the Council for the Judiciary recommends them for appointment

as ajudge.”

6.2.2. Council for the Judiciary
The Council for the Judiciary forms an important link in the cooperation between the three

branches. Not only does it provide advice to the government and the States-General on
legislation and policy concerning the Judiciary on request, but it also does so on its
cognisance and its advice is deemed to be important to the legislative branch (Parliament)

as well as the Executive branch (the government) in the legislative process.”?

By law, the Council for the Judiciary must have three to five members. In the event of a tied
vote in the Council, the president has the deciding vote. The president is always from the

Judiciary, which guarantees that the opinion of the courts is decisive.™

Vacancies on the Council for the Judiciary are published nationally through the media, after
which an advisory committee assesses the candidates’ suitability and makes a
recommendation to the Minister of Security and Justice. The advisory committee consists
of:
a) a president of a court (committee chair),

) arepresentative of the Netherlands Association for the Judiciary,
c) a member of a court management board who is not a judge, and
d) one person appointed by the Minister of Security and Justice.™?

According to the Law on Judicial Organization, the Minister and the existing Council for the
Judiciary creates a joint list of no more than six persons to fill a vacancy. This list is
submitted to a Recommendation Committee, which extracts a list of no more than three
persons and submits it to the Minister. The Minister then nominates the new member of the
Council to be appointed for six years by the monarch by way of Royal Decree.™ The role of
the Council for the Judiciary is clearly defined in legislation™* and is responsible for:

i) preparing its budget and the overall budget of the courts.

i) allocating budgets to the individual courts.

iii) supporting the operational management of the courts.

129 The Netherlands Factsheet 3.

10 The Netherlands Factsheet 2.

B1The Netherlands Factsheet 4.

132 The Netherlands Factsheet 4.

133 European Commission Report (2020) 4.

134 Sections 84 to 109 of the Judiciary (Organisation) Act.
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iv) monitoring the implementation of the budget by the courts.
v) nationwide activities relating to the recruitment, selection, hiring, appointment, and
training of court staff.

6.2.3. Financial Independence
An objective legislative criterion is used to determine the budget for the administration of

justice. The Minister of Security and Justice provides the necessary funds from the central
government budget, which is set by the government and Parliament.®® The Council is
accountable to the ministry for reporting on the provision and quality of services as well as
for money received and spent. The Minister of Justice has the power to oversee and enforce
the functioning of the Council for the Judiciary through the budgeting process using

financial and production reports.

Again, the budgeting system is arranged by Royal Decree (order in council). It is cabinets’
strategy that the courts would receive annual funds according to the number of cases
decided in the previous year. The idea was that this system would stimulate and motivate
courts and prevent backlogs. This quantitative budgeting system was coupled with a parallel
system focusing on quality management. It is reported that both the out-put based

budgeting system and the related quality management system is effective.’

6.2.4. Continued Judicial Independence
The Dutch Government has drafted a concept proposal for a revision of the Constitution to

implement the recommendation by the State Commission.” The proposed revision was
published for an online stakeholder consultation from December 2019 to March 2020. The
purpose of the proposed reform is to further limit the role of the Executive and legislative
branch in the appointment of Supreme Court judges and is in line with the recommendations

by the Council of Europe.'®®

Further reform is being contemplated on the procedures for the appointment of members

of the Council for the Judiciary and court management boards.

135 The Netherlands Factsheet 5.

136 Langbroek (2010) 6.

17 The State Commission on the Parliamentary System in the Netherlands.

138 Judges Independence, Efficiency and Responsibilities: Requtatitn CM/Rec(2010)12 and Explanatory
Memorandum 201@ouncil of Europat 47 available atttps://rm.coe.int/cmrec2010-12-on-independence-
efficiency-responsibilitesf-judges/16809f007daccessed 19 April 2021). Further reform is being
contemplated on the procedures for the appointment of members of the Cotfmrcihe Judiciary and court
management boards.
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The Council for the Judiciary plays a key role in safeguarding judicial independence and thus
deliberations are continuing whether judges should have a greater influence on the
appointment process of the members of court management boards and members of the

Council for the Judiciary.™

A working group, including the Council and the association of judges, was set up to
deliberate the involvement of judges in the process of nominations of court management
boards. Additionally, the Minister for Legal Protection has announced legislation to amend
the appointment procedure for members of the Council. The proposed amendment intends
to limit the role of the Minister in the appointment procedure by no longer allowing the
Minister to appoint a member of the Committee nor be entitled to participate in the creation

of the 6-candidate list to be presented to the Recommendation Committee.!*°

Parliament further requested for a Council of State opinion on potential weaknesses in the
legal framework regarding the appointment of members of the Council for the Judiciary and
members of court boards. The objective of this request is to further limit the influence of the
Executive or legislative powers on the appointment of the members of the Council for the

Judiciary, which is consistent with Council of Europe recommendations.™

The prosecution service falls under the political responsibility of the Minister of Justice,
although it is not itself part of the Ministry. The Minister of Justice has the power to issue
specific instructions to the prosecution service, but this is accompanied by safeguards and
not used in practice. The Minister is kept up to date by the prosecution service of important
cases, and in practice refrains from using the power to give instructions to prosecute a
specific case or to withhold from doing so. The legal safeguard in place to limit the
possibility of arbitrary intervention is that the Minister must inform the Board of
Prosecutors-General and the written instruction, together with the views of the Board,
would be added to the case file. The instruction to withhold prosecution must also be sent
to the House of Representatives and the Senate together with the views of the Board, in so
far as it would not be against the interests of the State. The Dutch authorities have not
reported any cases of specific instructions for decades. The safeguards along with the fact
that the practise has fallen into disuse mitigate potential risk for the autonomy of the

prosecution.™?

139 European Commission Report (2020) 3.
140 European Commission Report (2020) 3.
141 European Commission Report (2020) 4.
142 European Commission Report (20204 -
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7. SADC ADVOCACY PLATFORMS AND PROCESSES FOR
PROTECTION OF JUDICIAL INDEPENDENCE

The SADC Declaration and the Treaty™® describe the SADC Vision as that of a shared future
in an environment of peace, security and stability, regional cooperation and integration
based on equity, mutual benefit, and solidarity. SADC has also committed itself to the
principles of the Charter of the United Nations, the Constitutive Act of the African Union, and

the Protocol Establishing the Peace and Security Council of the African Union.

Thus, and in an effort to achieve its commitments, the SADC Heads of State and Government
established the SADC Organ on Politics, Defence and Security Cooperation,™* signed the
Protocol on Politics, Defence and Security Cooperation,* and established the Strategic
Indicative Plan for the Organ (SIP0)™ as an enabling instrument for the implementation of
the goals and objectives outlined in the Regional Indicative Strategic Development Plan

(RISDP) and the Protocol on Politics, Defence and Security Cooperation.

The first version of the SIPO covered 2004-2009 while the updated revision covers the period

2010-2015. The most recent SIPO™ indicated objective 4 as the promotion of the

development of democratic institution and practices by state parties and encouraging the

observance of universal human rights. One of the strategies implemented was to promote

the principles of democracy, good governance and rule of law and activities identified were

to:

(a) Identify, encourage, and strengthen the capacity of institutions that promote democracy
and good governance within member states,

(b) Encourage member state production of periodic reports on human rights issues to
relevant bodies and SADC structures, and

(c) Support of member states’ judicial systems.

The 2020-2030 SADC Regional Indicative Strategic Development Plan™® (RISDP) again
enforces SADC's intention of strengthening and enhancing democracy, good governance,

143 Consolidated Text of the Treaty of the Southern African Development Commégity s available at
https://www.sadc.int/documents-publications/show/4171

144 During June 1996.

145 During 2001.

146 During 2004.

147 Strategic Indicative Plan for the Organ on Politics, Defence andt@&unoperation(2010) Revised Edition
available atttps://www.sadc.int/files/3213/7951/6823/03514 SADC_SIPO Engliskigatessed 22 April
2021).

148 SADC Regional Indicative Strategic Development2P2®2030(2020) Revised Edition available at
https://www.sadc.int/files/4716/1434/6113/RISDP_2020-2030 F .(atfcessed on 22 April 2021).
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the rule of law, human rights, and human security. Although not a direct enforcement of
judicial independence the strengthening of democracy, good governance, and the rule of

law will all aid the independence of the Judiciary.

The African Peer Review Mechanism (APRM) launched a ‘judicial independence under the
APRM’-programme. According to the APRM'’:

The greatest challenges to good governance in Africa lie at the intersection of two
problems: (i) low horizontal and vertical accountability, and (ii) weak constitutionalism.
While courts are a critical player at these intersecting fault lines, the role of the Judiciary
has frequently been understated or marginalised in the African Peer Review Mechanism
(APRM). An ‘independent Judiciary ' is only explicitly listed in the APRM as a component
of the separation of powers; this narrowing of the role of the Judiciary obscures the
potential contributions an independent and assertive Judiciary can make across all
major subcategories of ‘good political governance’. Beyond conflict resolution, the
Judiciary is responsible for the protection and promotion of civil, political and
socioeconomic rights, and should be at the forefront of combatting corruption. There
are also important roles for the Judiciary to play in relation to policy problems such as

land rights and provision of basic services.

In this program the APRM allows a country to make a self-assessment and then also
provides its independent assessment which includes an assessment on the independence
of the Judiciary. It also makes recommendations on how the member country can improve

the independence of the Judiciary.

These efforts along with others assist SADC countries to improve and strengthen the

independence of their Judiciary's, the rule of law and democracy.

8. INDIVIDUAL COUNTRY REPORTS

It is against this background and introduction that the individual country assessments follow. The
Working Group was tasked at analysing the state of judicial independence in Zambia, Zimbabwe, and
the Kingdom of Eswatini. The analysis follow in this same order.

149 7 o oJadicial Independence Under the APRM: From Rhetoricto Realit & Z Tiiid ~}usz (E] v
Institute of International Affairs available at
https://www.files.ethz.ch/isn/189964/saia_sop 212 ellett 20150402.(afcessed 22 April 2021).
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PART B:
JUDICIAL INDEPENDENCE IN ZAMBIA
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9. BACKGROUND: ZAMBIA

Asisthe norm, the Zambian Judiciary is one of the three branches of the government created
by the Constitution. As such, the Judiciary is subject only to the Constitution and the law
from which it derives its authority, powers, and functions. This is in line with the principles
of constitutionalism and the doctrine of separation of powers.”°

Zambia gained its independence from Britain in 1964 at which time it adopted the British
legal and governance system. The Constitution adopted by Zambia provided for three
branches of government. The Executive headed by the president, the Legislature headed by
the Speaker and the Judiciary headed by the Chief Justice. The Executive and, by virtue of his
office, the President remain the most powerful branch of government. The Executive has
historically had an influence over both the Legislature and Judiciary by exercising a degree
of control over who is appointed as Speaker and Chief Justice. After independence, Zambia
went through three different constitutional phases, all of which had an impact on the

independence of the Judiciary which still informs its functional independence.™

The ‘First Republic' was the first phase and came into existence immediately post-
independence and lasted until 1973. This period was characterised by relative peace,
prosperity, and a mostly independent Judiciary. Substantial and robust jurisprudence on
political, social, economic, and private law issues were developed during this time.
Unfortunately, this period also saw tribal and political unrest across the country with the
apex being reached when members from the United National Independence Party (UNIP)
split and formed a new party called the United Progressive Party (UPP), headed by Simone
Mwansa. The UPP made its mark by winning the Chinsala Parliamentary By-elections. This
caused the UNIP government to believe that the conflicts and opposition were speared by
the British with the intention to return the country under colonial rule. Consequently, the

UNIP moved the country into the next phase of a One-Party State.’?

A One-Party State was created in 1973 by amending section 4 (1) of the Constitution to read,
'..there shall be one and only one Political Party or organisation in Zambia, namely the
United National Independence Party’ and was done on recommendation Chona

Constitutional Review Commission (the Chona Commission) who stated that its

150 7zambia Country profile 711$ADC Lawyers Associat{tereinafter SADCLA Report on Zambia)
B1SADQA Report on Zambia (2020) 2. -
152 SADQA Report on Zambia (2020) 3.
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investigation showed that there was country wide support for a One-Party State. This

marked the first real test to see whether the Judiciary was independent.’®®

Harry Mwanga Nkumbula who was the leader of the opposition African National Congress
(ANC), challenged the appointment of the Chona Commission and the intended one-party
state.™ He argued that the intended establishment of the One-Party state was
unconstitutional as it would violate his fundamental human rights and particularly freedom
of association and assembly. He further argued that the Chona Commission acted ultra vires
the Constitution as its terms of reference did not allow for the interviewing of people to
determine if they desired or wanted the One-Party State. The High Court rejected all claims
made by the petitioner and held that they were premature. The new constitution had not
been enacted yet and therefore his rights were not violated. The court further held that it did
not have jurisdictions to deal with violations that had not yet occurred. The Court concluded
that that once the constitution was enacted, the petitioner would have the option to make a
claimin Court again. The judgment was appealed but the appeal was dismissed by the Court
of Appeal.™

During this time, the doctrine of ‘Executive supremacy’ was consistently applied by the
courts to justify its judgments in favour of the Executive. The court’s practice of hiding
behind the notion of salus populist suprema lex (the safety of the nation is the supreme law)
demonstrated courts eagerness to find in favour of the state on human rights questions
which in present times would be decided with completely different considerations in mind.™¢
The decision in Re Buitendag,™ for example, illustrated the judicial sympathy towards the
Executive at the expense of individual liberties. The Court held that:
...the President has been given powers by Parliament to detain persons who are not even
thought to have committed any offence or to have engaged in activities prejudicial to
security or public order but who, perhaps because of their association or for some other
reason, the President believes it would be dangerous not to detain...
The UNIP was in control of the appointment of judges which resulted in human rights
violations, diminished democracy, and a general lack of constitutionalism. Any form of

dissent or opposition to the government was met with arrests or suppression.™ The

153 SADQ.A Report on Zambia (2020) 3.

154 Harry Nkumbula vs The Attorney Gener@r2 ZR 204.
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collective voices of workers in the form of trade unions, specifically the Zambia Congress of
Trade Unions (ZCTU), could however not be silenced and became the only true form of
opposition to UNIP. Subsequently, the trade unions led the fight to the return of multi-party
politics under the direction of Frederic Chiluba who later became Zambia's first elected

president.’™

In December 1990, at the end of a restless year filled with riots in the capital and a coup
attempt, President Kenneth Kaunda signed legislation ending UNIP's monopoly on power. A
new constitution was enacted in August 1991, which increased the National Assembly from
136 members to a maximum of 158 members, established an electoral commission, and
allowed for more than one presidential candidate who no longer had to be a member of
UNIP. The first multi-party elections in November 1991 resulted in the victory of the
Movement for Multi-Party Democracy (MMD) and the election of President Frederick

Chiluba. The present Constitution dates from June 1996.'°

In 1993, the Mwanakatwe Commission’' was mandated to effectively draft a Constitution
that would stand the test of time and the drafted Constitution did result in substantive and
progressive recommendations. Unfortunately, the final 1996 amendment to the Constitution
was considered to lack popular legitimacy, as it did not consider most of the submissions
made by the people. The government rejected most of the recommmendations to the
Constitution. Its most noteworthy rejection related to the recommend broadening of the Bill
of Rights to include women's rights, children’s rights, economic, social, and cultural rights.
Recommendations for the introduction of a Constitutional Court and the adoption of the
Constitution through a Constituent Assembly, as insisted to by civil society groups, was also
rejected. These rejections intensified the deep constitutional crisis and™? the issue around

Constitutional reform became the go-to strategy for contending political parties.

During 2003 and 2006 there were renewed attempts at a Constitutional review process, but
both these attempts were derailed and never came to being."® During this time Zambia also
held regular elections in five-year intervals but these were reported to have been plagued

by and election rigging. Therefore, it became common to challenge the election outcomes

19 SADQ.A Report on Zambia (2020) 5.
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https://www.nyulawglobal.org/globalex/Zambial.html#theconstitutionandthe Judici@ycessed 20 April
2021).

161 Constitution Review Commission, chaired by Mr. John Mwanakatwe, State C(&@%eh former Minister
in the First and Second Republics.

162 See in general Magagula (2014).
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in curt. A shift came in 2011 when the elections were widely believed to have been free and
fair. This view was also endorsed by the Electoral Commission of Zambia and external

observers'.

Finally in January 2016, the new President, Edgar Chagwa Lungu, assented to a new
Constitution. The amended constitution is considered very progressive as many, if not all, of
the submissions by the previous Mung’'omba Constitutional Review Commission, were
included. Some of the most noteworthy amendments, for the purpose of this report, were

the establishment of the Constitutional and Appeal Court.'®

However, in 2019 another constitutional amendment attempt was which was opposed by the
International Commission of Jurists (ICJ) and several other international bodies.® The
reasons for opposing these amendments seemed to centre on the proposed new
constitution's negative impact on the independence of the Judiciary. According to the ICJ
and its supporters, the amendments to the provisions regulating disciplinary measures and
processes against judges are concerning. Concern was also raised regarding the proposed
provisions regulating the composition of the Supreme and Constitutional Courts. The
amendment allows for the replacement or removal of a judges if the judicial officer is
‘legally disqualified from performing judicial functions.' Unfortunately, no definition of ‘legal

disqualification' is given which opens this clause up to possible abusive interpretations.

The ICJ further opined that the amendments introduced unnecessary obscurity and
vagueness which could increase the risk of judges being removed on politically motivated

grounds. Should the latter come to pass it would have a grave impact on the rule of law.

Finally, the amendments also transfer the authority to recommend the removal of judicial
officers from the independent Judicial Complaints Commission to a Tribunal appointed by
the President. ' The Amendment Bill was challenged in court as being unconstitutional
however it mustered the test and the application failed. In December 2020, the government

failed to obtain the two-thirds majority required to pass the 2019 Amendment Bill. Despite
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being titled a victory some view it as a narrow escape for Zambia becoming yet another

statistic in the global democratic decline.'s®

10. JUDICIAL INDEPENDENCE IN ZAMBIA AND THE IMPACT
ON THE RULE OF LAW

Judicial independence is guaranteed by law, but in reality, the Judiciary is subject to political
pressure. President Lungu warned that chaos would ensue should the Constitutional Court
attempted to block his bid to run for a third term in 2021. In December 2018, the court,
composed entirely of Lungu appointees, issued a unanimous ruling that appeared to support

Lungu's eligibility for another term.'?

In a 2013 APRM Report,”® Zambia conceded in its Country Self-Assessment Report (CSAR)
that it did not formally employ the doctrine of the separation of powers as it is not
specifically recognised in the 1991 Constitution. Zambia held that the separation of power is
realised by the existence of the Executive, legislature, and Judiciary. However, in practice,
little to no financial independence exists for these various branches of government. This
severely influences perceptions toward a proper separation of powers. Despite
acknowledging the importance of separation of powers in guaranteeing an equitable
distribution of power and effective checks and balances in the exercise of power to enhance
good governance and accountability, both the National Assembly and the Judiciary have

indicated their lack of financial independence.”

The Constitution entrenches the independence of the Judiciary comprised of judges
appointed by the president subject to ratification by the National Assembly. Public
confidence in the Judiciary was high in 2008 with 68 per cent of the population regarding it

as an impartial upholder of the rule of law. A subsequent study conducted in 2009 found that
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